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S.B. No. 149:  RELATING TO PROPERTY FORFEITURE 
 
Chair Nishihara, Vice Chair English, and Members of the Committee: 
 
The Office of the Public Defender respectfully supports S.B. No. 149, which seeks 
(1) to restrict civil asset forfeiture to only when the property owner has been 
convicted of an underlying covered criminal misdemeanor or felony offense: (2) 
changes the standard of proof that the State must meet in order for property to be 
forfeited from “preponderance of the evidence” to “beyond a reasonable doubt”; and 
(3) directs any proceeds from a civil forfeiture to the general revenue fund for public 
education purposes.      
 
Property (or asset) forfeiture may have originally been intended to cripple drug 
trafficking organizations and organized crime; however, in practice, this is hardly 
the case.  Rather, ordinary people, many with little or no connection to criminal 
activity, are frequently the targets of asset seizures.  Most seizures involve small 
dollar amounts, not huge sums of cash seized from drug traffickers.   
 
In property forfeiture proceedings, the property owner is presumed to be guilty until 
the owner proves that they are innocent and that the seized property therefore should 
not be forfeited.  In other words, the owner must prove (1) that they were not 
involved in criminal activity and (2) that they either had no knowledge that the 
property was being used to facilitate the commission of a crime or that they took 
every reasonable step under the circumstances to terminate such use.  Moreover, the 
proceedings are not before a neutral judge or arbitrator; forfeiture of personal 
property worth less than $100,000, or forfeiture of any vehicle or conveyance, 
regardless of value is administratively processed.  Finally, most forfeitures are 
unchallenged.  Pragmatic property owners, however innocent, may reason that it is 
simply too cost prohibitive to challenge the seizure (primarily, due to the high cost 
of hiring an attorney) or that the cost far surpasses the value of the property.  
 
What is appalling is that, according to the State Auditor report on civil forfeiture 
published in June 2018, in 26% of the asset forfeiture cases, the property was 
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TESTIMONY ON SENATE BILL 149 
RELATING TO PROPERTY FORFEITURE. 

By 
Max N. Otani, Director 

 
Senate Committee on Public Safety, Intergovernmental, and Military Affairs 

Senator Clarence Nishihara, Chair 
Senator J. Kalani English, Vice Chair 

 
Tuesday, February 16, 2021; 1:00 p.m. 

Via Video Conference 
 
 

Chair Nishihara, Vice Chair English, and Members of the Committees:  

The Department of Public Safety (PSD) offers comments on Senate Bill 

(SB) 149, which would limit the use of covered asset forfeitures and direct the 

proceeds from asset forfeitures to be transferred into the General Fund for 

educational purposes. 

PSD is concerned because asset forfeiture is a tool that serves to reduce 

criminal activity by denying offenders the profits from their crimes.   

SB 149 would restrict covered asset forfeiture to cases in which the 

property owner has been convicted of the underlying misdemeanor or felony 

offense, however, not all arrests or investigations result in criminal convictions, 

despite overwhelming evidence.  Restricting asset forfeitures to property of 

owners who are criminally convicted neither serves justice nor the community.  

This proposal would only mean that the ill-gotten gains non-convicted narcotic 

traffickers, sex traffickers, gambling organizations, and other criminal elements 

will be retained by those property owners and likely be a resource for  
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future criminal activity. Generally, law enforcement agencies already have internal 

procedures to secure and safely store seized property. The removal of  

administrative forfeiture proceedings would cause an undue burden on an already 

overwhelmed criminal court system.  

PSD recognizes the need for additional funding for educational purposes, 

however, criminal investigations often incur substantial expenses such as, in the 

use of electronic surveillance equipment, the use of confidential informants, and 

the purchase of evidence.  These investigations are also labor intensive and 

costly.   

Retaining civil asset forfeitures with the investigative agency as enabled by 

current law will offset some of the costs of investigations, allowing the agency to 

conduct further criminal investigations that may not be budgeted or that it may be 

otherwise unable to afford.  

Thank you for the opportunity to provide this testimony. 
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TESTIMONY OF 
THE DEPARTMENT OF THE ATTORNEY GENERAL 
THIRTY- FIRST LEGISLATURE, 2021                                       
 
 

ON THE FOLLOWING MEASURE: 
S.B. NO. 149,     RELATING TO PROPERTY FORFEITURE. 
 
BEFORE THE: 
                                               
SENATE COMMITTEE ON PUBLIC SAFETY, INTERGOVERNMENTAL, AND 
MILITARY AFFAIRS 
 
DATE: Tuesday, February 16, 2021     TIME:  1:00 p.m. 

LOCATION: State Capitol, Via Videoconference 

TESTIFIER(S): Clare E. Connors, Attorney General,  or   
  Michael S. Vincent, Steve A. Bumanglag, or Gary K. Senaga       
  
 
Chair Rhoads and Members of the Committee: 

The Department of the Attorney General (Department) opposes this bill.   

The purposes of this bill are to (1) restrict asset forfeiture to cases involving the 

commission of a covered criminal misdemeanor or felony offense, (2) require a 

conviction of the owner of property prior to the forfeiture of that property, (3) raise the 

standard of proof that the State must meet in forfeiture proceedings from 

“preponderance of the evidence” to “beyond  a reasonable doubt,” (4) require the State 

to prove that the property owner consented to or possessed knowledge of the crime that 

led to the seizure of the property, (5) require the agency seizing the property to pay for 

the secure storage of the property, (6) change the distribution of civil forfeiture proceeds 

from state and local law enforcement agencies to the state general fund for public 

education purposes, and (7) repeal administrative forfeiture proceedings so that any 

forfeiture proceeding would have to be brought in court. 

These requirements, in particular requiring the conviction of the property owner 

prior to forfeiture and raising the burden of proof against third party owners who allow 

an offender to use their property for criminal purposes, would undermine the purposes 

of chapter 712A, the asset forfeiture law.  In 1988, when the forfeiture law was originally 

passed, the Legislature made it clear that the intent of the law was to take the profit out 

of crime, deter criminality and protect the community.  It expressly did not require that 
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property owners who knowingly allow their property to be used in criminal activity 

themselves be the subject of a criminal investigation or ultimately convicted of any 

crime; the intent was to seize the property being used in criminal activity, even if the 

property owners who knowingly consented to the use of their property were not 

themselves engaged in the commission of crimes.   

Civil asset forfeiture greatly assists law enforcement’s efforts to combat crime by 

targeting the property used to further criminal activity.  And, appropriate limitations 

already exist to safeguard the very interests identified in this bill.  For example, property 

can be seized only if it has a “substantial connection” to serious crimes, such as murder, 

kidnapping, gambling, drug trafficking, prostitution, and sex trafficking offenses.  

Examples of property substantially connected to crimes include the proceeds of criminal 

offenses (such as money from drug sales) or property used to facilitate the crimes (such 

as cash used to buy drugs, cars used to transport drugs, devices used for gambling and 

residences used as drug houses).  Because a civil forfeiture action is brought against 

property, not individuals, it creates a powerful incentive for owners to use prudence to 

prevent the illicit use of their property.         

The safeguards that already exist in the law include the fact that the initial seizure 

must be justified by a showing of probable cause that the property was involved in 

criminal activity.  Notice of forfeiture must then be given to all persons known to have an 

interest in the property.  Owners may contest a forfeiture and have their claims decided 

by a court or administrative official.  Additionally, owners can seek remission or 

mitigation to pardon the property, in whole or in part, due to extenuating circumstances.  

Also, forfeitures cannot be excessive—the value of the property seized may not be 

grossly disproportionate to the seriousness of the offense. 

The State has the burden to prove, by a preponderance of the evidence, the 

connection between the property and particular crimes.  This standard of proof is used 

in all civil litigation and requires presentation of competent evidence sufficient to 

persuade a court that something is more likely than not.  As noted above, even if the 

State meets its burden, owners may ask for remission or mitigation. .   
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Importantly, the civil forfeiture laws are designed to deter crime, not to fund the 

State’s general operations.  The threat of forfeiture takes the profit out of crime and 

creates a risk calculus for property owners deciding whether to use their property to 

commit crimes.  While forfeiture proceeds typically are not used directly to compensate 

crime victims—restitution orders normally accomplish this—they are used to train law 

enforcement agencies, promote the safety of the community and provide a disincentive 

to criminal activity. 

The requirement in section 11, page 30, lines 9-10, for the Department to report 

“[t]he total amount and type of properties distributed to units of state and local 

government,” conflicts with the provision at page 27, line 13, that requires all the 

proceeds from forfeited properties to go to the general fund.  By requiring all proceeds 

to go to the general fund, this bill prevents “units” of state and local government from 

receiving any forfeited properties.   

The Department also notes that transferring the asset forfeiture program back to 

the courts would place an added burden and expense on the judiciary.   

The Department respectfully recommends that the Committee hold this measure.  

Thank you for the opportunity to testify.   
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OUR REFERENCE

February 16, 2021

The Honorable Clarence K. Nishihara, Chair
and Members

Committee on Public Safety,
Intergovernmental, and Military Affairs

State Senate
Hawaii State Capitol
415 South Beretania Street
Honolulu, Hawaii 96813

Dear Chair Nishihara and Members:

SUBJECT: Senate Bill No. 149, Relating to Property Forfeiture

I am Major Phillip Johnson of the NarcoticsNice Division of the Honolulu Police
Department (HPD), City and County of Honolulu.

The HPD opposes Senate Bill No. 149, Relating to Property Forfeiture.

While waiting for the outcome of a criminal proceeding, this bill causes undue
delays for the public, law enforcement agencies, and the defendant themselves from
efýciently and effectively adjudicating the case. Tremendous amounts of resources are
expended by law enforcement for these investigations. Delaying or eliminating the local
investigating law enforcement agency from the proceeds of the forfeited property
resulting from illegal activities would have a direct impact on the services that the HPD
provides to the community.

The HPD urges you to oppose Senate Bill No. 149, Relating to Property
Forfeiture, and thanks you for the opportunity to testify.

APPROVEDó Sincerely

Susan Ballard Phillip Johnso , Majzk
Chief of Police NarcoticsNice Division

Serving and Prvtrrting Wit/1/llo/in
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Committee:  Committee on Public Safety, Intergovernmental, and Military Affairs 
Hearing Date/Time: Tuesday, February 16, 2021, 1:00 p.m.  
Place:   Via Videoconference 
Re:  Testimony of the ACLU of Hawaiʻi in Support of S.B. 149, Relating to Property 

Forfeiture 
 
Dear Chair Nishihara, Vice Chair English, and members of the Committee: 
 
The American Civil Liberties Union of Hawaiʻi (“ACLU of Hawaiʻi”) writes in support of S.B. 149, 
which would implement multiple necessary reforms to Hawaiʻi’s civil asset forfeiture law by prohibiting 
forfeiture except in cases where the property owner has been convicted of a covered misdemeanor or 
felony offense, changing the standard of proof for forfeiture from “preponderance of the evidence” to 
“beyond a reasonable doubt,” and eliminating the profit incentive to seize property by directing all 
forfeiture proceeds to the general fund for public education. This measure is timely in light of the recent 
State Auditor’s report, which found that the State uses the asset forfeiture system to deprive individuals of 
their property without convicting the property owner of a crime. 
 
Hawaii’s current civil asset forfeiture law is based on the legal fiction that property can be guilty. 
Civil asset forfeiture is a civil action initiated by the government against a piece of property on the basis 
that the property was used in the commission of a covered criminal offense. Due to the way that the 
current law is written, the government can seize (and profit from) property without obtaining a criminal 
conviction in connection with the property. Although this practice is often justified as a way to 
incapacitate large-scale criminal operations, it has been used to create revenue for law enforcement with 
little restriction or accountability. Critics often call this practice “policing for profit,” because, under 
Hawaii’s law, the seizing agency (usually a county police department) keeps 25 percent of the profits 
from forfeited property; the prosecuting attorney’s office keeps another 25 percent, and the remaining 50 
percent goes into the criminal forfeiture fund, which finances the asset forfeiture division within the 
Department of the Attorney General, the agency charged with adjudicating the vast majority of forfeiture 
cases (rather than the courts). At every step of the process, there exists a clear profit motive to a) seize 
property, and b) ensure that seized property is successfully forfeited and auctioned by the State.  
 
Hawaii’s law enforcement is abusing the current system. The Hawaiʻi State Auditor conducted a study 
of civil asset forfeiture in Hawaiʻi, which was published in June 2018.1 The report found that in fiscal 
year 2015, “property was forfeited without a corresponding criminal charge in 26 percent of the 

 
1 State of Hawaiʻi, Office of the Auditor, Audit of the Department of the Attorney General’s Asset 
Forfeiture Program, Report No. 18-09 (June 2018).  

ACLU
Hawai‘i
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       T: 808.522-5900 
       F: 808.522-5909 
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asset forfeiture cases.” This means that during this period, in over one quarter of all civil property 
forfeiture cases, not only was there no conviction, but there were not even criminal charges filed. 
 
It comes as no surprise that Hawaii’s civil asset forfeiture law is regarded among the worst in the nation, 
receiving a grade of D- by the Institute for Justice.2 A low standard of proof means that property can be 
seized when it has only a tenuous connection to the alleged underlying offense, and property may be 
forfeited even when there have been no criminal charges filed. This is often a substantial burden on 
the property owner, who may lose their job or home because the State seized their means of 
transportation or money needed to pay rent. While the law contains a provision intended to protect 
innocent property owners, this provision is inadequate and the burden placed on property owners seeking 
to challenge a forfeiture makes it nearly impossible in most cases for innocent people to recover their 
property.  
 
This legislation is necessary to rectify the harms caused by our current system and to prevent its 
continued abuse. This bill still allows property to be seized — but not forfeited — prior to 
conviction, which achieves the purported objective of stopping criminal operations.  
 
For the above reasons, we urge the Committee to support this measure. Thank you for the opportunity to 
testify. 
 

Sincerely, 
 
 
 

Mandy Fernandes 
Policy Director 
ACLU of Hawaiʻi 
 
 
 

The mission of the ACLU of Hawaiʻi is to protect the fundamental freedoms enshrined in the U.S. and 
State Constitutions. The ACLU of Hawaiʻi fulfills this through legislative, litigation, and public education 
programs statewide. The ACLU of Hawaiʻi is a non-partisan and private non-profit organization that 
provides its services at no cost to the public and does not accept government funds. The ACLU of Hawaiʻi 
has been serving Hawaiʻi for over 50 years. 

 
2 Institute for Justice, Policing for Profit: The Abuse of Civil Asset Forfeiture, 3rd Edition (December 
2020) available at https://ij.org/wp-content/themes/ijorg/images/pfp3/policing-for-profit-3-web.pdf.  
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SB-149 
Submitted on: 2/15/2021 11:57:03 AM 
Testimony for PSM on 2/16/2021 1:00:00 PM 

Submitted By Organization 
Testifier 
Position 

Present at 
Hearing 

Barbara Polk Individual Support No 

 
 
Comments:  

Chair Nishihara and Vice Chair English, 

I strongly support SB149. Asset Forfeiture runs against the basis of the US legal system 
in two ways.  1. By charging a piece of property, rather than a person, as occurs in 
asset forfeiture trials, there is no way for the "defendent" to defend itself.  2. Property 
forfeiture forces people whose property has been confiscated to prove their 
innocece, while our system is based on the assumption that a person is innocent until 
proven guilty. This is a travesty of justice, and I hope you will vote to end it. 

I do have some concerns that this bill would still leave it possible for innocent people to 
be deprived of their property for prolonged periods of time. I would suggest, if it is not 
already clear, that the bill be amended to forbid confiscation of the property of any 
person, even temporarily, unless that individual has been charged with a crime. 

It is far from clear that asset forfeiture reduces crime. I suspect it encourages the crime 
of auto theft and perhaps others, since why would someone commiting a crime use their 
own property? 

Please pass SB149 and bring some more justice to Hawaii. 

Barbara Polk 
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Submitted on: 2/12/2021 10:13:00 AM 
Testimony for PSM on 2/16/2021 1:00:00 PM 

Submitted By Organization 
Testifier 
Position 

Present at 
Hearing 

lynne matusow Individual Support No 

 
 
Comments:  

I am in full support. The current system is full of abuse and innocent people have had 
their property confiscated. In the past prosecutors and law enforcement have fought 
reform. They are wrong. 

Please pass this bill out of committee. 
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Submitted on: 2/12/2021 10:17:57 AM 
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Submitted By Organization 
Testifier 
Position 

Present at 
Hearing 

Brian Isaacson Individual Support No 

 
 
Comments:  

Civil forfeiture is in dire need of reform. Too many venues use it as a means to raise 
revenue in dubious circumstances, leaving little recourse for those whose property has 
been seized without proof of criminal actions. 

 



SB-149 
Submitted on: 2/12/2021 2:12:22 PM 
Testimony for PSM on 2/16/2021 1:00:00 PM 

Submitted By Organization 
Testifier 
Position 

Present at 
Hearing 

Gerard Silva Individual Oppose No 

 
 
Comments:  

This is like steeling land from some one just for the hell of it. The people that want to 
confiscate the property should be Arrested and charged for FELONEY THEFT of 
property. If a person comints a crime he will have to pay for the that in jail of fine but you 
have no right to steel his property no matter what they did. The family still owns the 
property. 

The people of Hawaii are watching an Eligal act is still Eligal no matter who is doing it!!! 

 



SB-149 
Submitted on: 2/14/2021 12:47:24 PM 
Testimony for PSM on 2/16/2021 1:00:00 PM 

Submitted By Organization 
Testifier 
Position 

Present at 
Hearing 

E. Ileina Funakoshi Individual Support No 

 
 
Comments:  

Alloha, 

I support SB 149 because the present forfeiture law is unfair and ;profits the law 
enforcement community.  I strongly support the funds to be directed to the education 
deparment to help teachers buy supplies for their students instead of using their own 
funds. 

Thank you for your consideration  andi humbly ask for your support. 

Mahalo and Aloha 

e. ileina funakoshi 

 



https://ij.org/press-release/new-report-forfeiture-doesnt-work-to-combat-crime-but-is-used-to-raise-revenue/
https://ij.org/press-release/new-report-forfeiture-doesnt-work-to-combat-crime-but-is-used-to-raise-revenue/


https://files.hawaii.gov/auditor/Reports/2018/18-09.pdf
http://www.civilbeat.com/2016/01/civil-asset-forfeiture-in-hawaii-crime-deterrent-or-legalized-theft/?cbk=568f1d347c5ea
http://www.civilbeat.com/2016/01/civil-asset-forfeiture-in-hawaii-crime-deterrent-or-legalized-theft/?cbk=568f1d347c5ea
https://ij.org/report/policing-for-profit-3/pfp3content/civil-forfeiture-laws-fail-to-protect-property-owners/new-research-eliminating-civil-forfeiture-does-not-fight-crime/
https://ij.org/report/policing-for-profit-3/pfp3content/civil-forfeiture-laws-fail-to-protect-property-owners/new-research-eliminating-civil-forfeiture-does-not-fight-crime/
https://ij.org/report/policing-for-profit-3/pfp3content/civil-forfeiture-laws-fail-to-protect-property-owners/new-research-eliminating-civil-forfeiture-does-not-fight-crime/
https://ij.org/activism/legislation/civil-forfeiture-legislative-highlights/




SB-149 
Submitted on: 2/14/2021 10:26:47 PM 
Testimony for PSM on 2/16/2021 1:00:00 PM 

Submitted By Organization Testifier 
Position 

Present at 
Hearing 

Thaddeus Pham Individual Support No 
 
 
Comments:  

Aloha PSM Committee,  

As a public health professional and concerned citizen, I am writing in STRONG 
SUPPORT of SB149, which would ensure that people who have not been convicted of 
crime are not unduly penalized. With current conversations on law enforcement 
overreach, this bill is an important step in rebuilding accountability with our local 
communities and rebuild trust.  

Please pass SB149! 

Mahalo, 

Thaddeus Pham (he/him) 

  

 



SB-149 
Submitted on: 2/15/2021 10:59:27 AM 
Testimony for PSM on 2/16/2021 1:00:00 PM 

Submitted By Organization Testifier 
Position 

Present at 
Hearing 

Raelyn Reyno 
Yeomans 

Individual Support No 

 
 
Comments:  

Strong support! 

 



TO:! Chair Chang, Vice Chair Kanuha, and Members of the Senate Committee on Housing"

FROM:   Barbara Polk"

SUBJECT:  SUPPORT FOR SB 1, SD1 "

I have been following the concept of ALOHA Homes for some time now, and strongly support 

passage of SB1 SD1.  With the amendments, and now the support from the Hawaii Housing 

Finance and Development Corporation, the plans outlined in this bill appear to be an excellent 

solution to HawaiiÕs serious lack of housing for middle and low income people.  "

We have had enough of housing for multi-millionaires, with many such dwellings standing 

empty while they serve as investment properties or for 2nd, 3rd, 4th or more homes rather than 

as residences.  As our homeless population continues to grow, and many middle income 

people are living crowded multifamily homes because they can no longer a#ord the cost of 

housing in Hawaii, it is much past time for the legislature to support this viable proposal that 

would greatly alleviate these problems.  "

I urge you to support SB 1 SD1, for the sake of HawaiiÕs future."

Sincerely,"

Barbara Polk"



SB-149 
Submitted on: 2/15/2021 12:35:30 PM 
Testimony for PSM on 2/16/2021 1:00:00 PM 

Submitted By Organization Testifier 
Position 

Present at 
Hearing 

Carolyn Eaton Individual Support No 
 
 
Comments:  

Aloha, my name is Carolyn Eaton.  I am an Oahu voter and live in Makiki.  I am among 
Senator Taniguchi's constituents.  I strongly support SB 149, and urge its passage. 

Hawai'i's existing asset forfeiture law has several aspects which need changing.  There 
are poor protections for the innocent.  Because 100% of forfeited property goes to 
police, prosecutors and the State Attorney General, there is a profit incentive which 
should not be present.  The bar to forfeiture should be raised to a greater legal certainty. 

The State needs to use asset forfeiture without any suspicion of improper bias. 

Mahalo for your consideration, 

Carolyn Eaton, 1310 Heulu St., #602, Honolulu, HI 96822 

 



SB-149 
Submitted on: 2/15/2021 1:54:42 PM 
Testimony for PSM on 2/16/2021 1:00:00 PM 

Submitted By Organization Testifier 
Position 

Present at 
Hearing 

Carla Allison Individual Support No 
 
 
Comments:  

My name is Carla Allison and I strongly support SB149. It is time to bring integrity to 
asset forfeiture by ensuring protection for the innocent, removing the large profit 
incentives for law enforcement and stop the current mismanagement of these funds. 
Please support SB149. Thank you. 

 

nishihara1
Late
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